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7th July 2006

Arthur Cristian and Mrs Fiona Cristian

11 Roycroft Street

BOWRAL  NSW  2576

Facsimile:
02 4861 1113

Dear Mr and Mrs Cristian

PERPETUAL LIMITED

ARTHUR CRISTIAN & FIONA CRISTIAN

LOAN ACCOUNT NUMBER 71389870

Our Ref: 
JAB/GTB/3301650
We refer to your correspondence of 5 July 2006.  

As we indicated to you in our email of 5 July 2006, our client is eager to provide a detailed response to your concerns.  Our client is also keen to ensure that you are aware of our client’s position and understanding of the events that have occurred in relation to your loan.

Our letter of 4 July 2005 sets out the basis of our client’s right to possession of the Warrain Crescent property.  Set out below is our client’s understanding of the history of this loan.

Pre-Settlement Events

1.
21 March 2005
Valuation carried out on the property at 40 Warrain Crescent Currarong NSW by Walsh & Monaghan.

2.
28 March 2005

Application for finance signed by Fiona & Arthur Cristian for a Macquarie Mortgage Saver loan in the amount of $664,000.  
Enclosed with the application was a council rate notice for the Currarong property addressed to both Arthur & Fiona Cristian.

3.
12 May 2005

Cristian loan application submitted to Macquarie Mortgages for consideration.

4.
30 May 2005
Loan formally approved. Letter sent to both borrowers advising of same.

5.
1 June 2005

Loan contract (Letter of Offer) issued for a Macquarie Mortgage Saver Loan in the amount of $664,000 with Mr and Mrs Cristian as joint borrowers and joint mortgagors.  The purpose of the loan is noted as “to assist you in the refinancing of an investment property”.

6.
3 June 2005

Letter to Mr and Mrs Cristian from Galilee Solicitors, acting for Perpetual Limited, setting out the pre-settlement conditions.  Point 2 on page 4 states that “Where... the valuation is more than three (3) months old, an additional valuation fee will be incurred and time must be allowed for an update valuation to be completed.”

7.
6 June 2005
A title search shows Fiona Caroline Cristian as sole proprietor of the security property.  Broker confirms Mrs Cristian will be the sole mortgagor.

8.
14 June 2005

Loan contract (Letter of Offer) issued to Mr and Mrs Cristian for a Macquarie Mortgage Saver Loan in the amount of $664,000 with joint borrowers Mr and Mrs Cristian and Fiona Caroline Cristian as the sole mortgagor.  

9.
4 August 2005

Request received from Mortgage Fastrack & Investment Services (“Fastrack”), acting for Mr and Mrs Cristian, requesting an increase in the proposed loan amount to $747,000.00.

10.
17 August 2005
Loan amount of $747,000 declined.

11.
22 August 2005

New loan contract (Letter of Offer) issued to Mr and Mrs Cristian for a Macquarie Mortgage Saver Loan in the amount of $664,000, with joint borrowers and Fiona Caroline Cristian as the sole mortgagor, referring to a nil application fee (as requested).

12.
22 August 2005

Request from Fastrack for a change of product to a Macquarie Executive Choice, interest only.

13.
30 August 2005 
Letter sent to Mr and Mrs Cristian by Galilee Solicitors advising that they did not return a direct debit authority and a bank statement showing their account details with the settlement documents and settlement could not take place without them.

14.
5 September 2005 
Letter signed by Mr and Mrs Cristian, changing the cheque directions for the loan, sent to Galilee Solicitors.

15.
12 September 2005 The Bank’s solicitor advised that settlement had been booked for 14 September 2005.   The Bank requested an updated valuation as that conducted in March 2005 was out of date.

16.
15 September 2005 Settlement booked for 19 September 2005.

17.
19 September 2005 Loan settled and was set up in the Bank’s database as a Macquarie Executive Choice (principal & interest loan).  

Post Settlement Events

18.
2 November 2005
Mr Cristian called regarding a direct debit processed on 1 November 2005.  Mr Cristian claimed the Bank did not have authority to debit the account held at ANZ.  Mr Cristian was told that a signed direct debit authority was provided at settlement, authorising the Bank to direct debit the monthly payment requirements from the 
ANZ account.

19.
3 November 2005 
John Hartney of Fastrack called. He enquired about the loan product and said he would submit a request to have the loan changed from Principal & Interest to Interest only.

20.
9 November 2005
Mr Cristian spoke with the Bank’s client services area and made a complaint about the loan and how it is was set up as Principal & Interest, at a higher interest rate than he was expecting. Mr Cristian states that he has numerous issues regarding the application and settlement process and the stamp duty.  Mr Cristian advised that he would put his concerns in writing and that he has also spoken to his broker about this matter who has spoken to someone at Macquarie.  Mr Cristian said he has spoken to his solicitor and believes the contract is not valid.

21.
1 December 2005
Mr Cristian calls the Banks client service area and is transferred through to one of the team members in the collections team to discuss the overlimit default. Mr Cristian states that the Bank’s management are rewriting the loan and that he is not paying anything.  He then said the Bank must talk to his broker and that he had no time to discuss the matter further.  He then hung up.

22.
2 December 2005 
Mr Cristian requests a copy of the certificate of title for the security property.

23.
5 December 2005 
Copy of certificate of title sent to the Cristians’ mailing address.

24.
22 December 2005
Loan Variation documents are sent to the Cristians’ changing the loan product to a Macquarie Executive Choice Interest Only product.

25.
27 January 2006
A Bank collections staff member calls Arthur Cristian on his mobile.  Mr Cristian is extremely irate, saying that he returned from holidays yesterday only to have received the variation documents with his surname spelt as “Christian” in error. He said he has spoken with his broker and advised of the situation.  The broker was to contact the Bank’s management.  Mr Cristian then advised he has no contract with the Bank until such time that both parties agree on the final requested variations. Mr Cristian then hung up.

26.
13 February 2006
Amanda Sherwood of the Bank rang Mr Cristian’s broker regarding the loan. Mr Cristian’s broker was told that the account was being reviewed for recovery action due to repayment default. The issue of the loan set up was raised and the broker was informed that even if the loan had settled as an interest only loan, the borrowers would still be over their facility limit by $16,500 due to accrued interest.  The Bank agreed to accept payment of this amount to hold action pending new variation documents being issued and signed. The broker said he would contact the borrowers to advise same and will get the borrowers to call to make an arrangement to pay. A new set of variation documents (showing the loan product as a Macquarie Executive Choice Interest Only loan) were sent to the borrowers, with the correct spelling of the Cristians surname.

27.
13 February 2006
Mr Cristian calls Amanda Sherwood, Manger Collections, and states that he will not make a payment as the Bank does not have a contract.  Mr Cristian admits that he received the loan agreement which he signed without reading. Ms Sherwood tells Mr Cristian that the fact that he signed the agreement and then accepted the payment of $664,000.00 means that he does have a contract and as such the Bank expects payment as per the terms. It was again stated that even if the account had settled as an interest only loan, the Cristians’ would still be required to pay $16,500 worth of accrued interest.  Mr Cristian states that the accrued interest should be waived because of the inconvenience the Bank has caused him and that he does not have to pay anything until the loan is set up how he wants it.  Ms Sherwood explains that  unfortunately the Bank will issue a statutory notice which will incur extra costs payable under the loan.  Mr Cristian is also told that the Bank will enforce its security if the notices are not satisfied.

28.
21 February 2006
Mr Cristian calls the Bank and confirms receipt of the variation documents changing the loan product to interest only.  Mr Cristian states that he is unhappy with the wording of the documents and that he disagrees that the request is to ‘change’ the product from principal & interest to interest only.

29.   
9 March 2006
Dibbs Abbott Stillman Lawyers are instructed by the Bank to issue default notices .

Our letter of 4 July 2006 refers, in brief, to events from March 2006.

The Bank relies on the Loan contract signed by you and the mortgage signed by Mrs Cristian, which incorporates the mortgage memorandum.  The Bank also relies on your failure to make a single loan repayment under the facility.

We also refer to our letter to you of 18 May 2006.  In that letter we note that your basic rationale for failing to make any loan repayments is that your required repayments are for principal and interest, rather than interest only.

Further, in our letter of 18 May 2006, we stated as follows:

“As a gesture of goodwill, Perpetual is prepared to forward to you a new loan contract, and to draft the loan contract such that the loan is an interest only loan.  Perpetual will then recalculate the interest payable from the date of drawdown and advise you of the amount outstanding under the new loan contract (the “outstanding amount”).  Perpetual will confirm the outstanding amount when it sends you the new loan contract within the next two days.  The outstanding amount due under the new loan contract will be payable by you within seven days of receipt of the new loan contract by you.

In the event that you then repay the outstanding amount, within the seven day timeframe, Perpetual will return possession of the security property to you, and the new loan contract may proceed in accordance with its terms.”

On 23 May 2006 our office spoke to Mr Cristian.  Mr Cristian stated that he did not want a new loan contract, but wanted the security property sold.  The Bank then proceeded with arrangements to sell the property.

In light of the recent developments, our client is prepared to reiterate the offer set out in the 18 May 2006 letter, to the following extent:

1.
Our client will forward to you a new loan contract, being a Macquarie Executive Choice Interest Only loan. 

2. Our client will recalculate the interest payable on a Macquarie Executive Choice Interest Only loan from the date of drawdown (19 September 2005) until the date required for payment (the “outstanding amount”).  

3. You must pay the outstanding amount, along with any enforcement expenses incurred by our client, within fourteen days of notification by our client.

4. Following your payment in accordance with (3) above the Macquarie Executive Choice Interest Only loan may proceed in the usual course according to its terms.

Please let us know by Friday 14 July 2006 if you are agreeable to the above proposal.

In the event that you do not reply or are not agreeable to the above proposal, our client will consider all available options to protect its position, including proceeding with Court action for possession of the security property.

Yours faithfully

Dibbs Abbott Stillman
Gary Koning

Senior Associate

Email: gary.koning@daslaw.com.au

Direct Line: 61 2 8233 9789

Partner Responsible: Gerard Breen
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